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ABSTRACT
Every since the thirteen Colonies declared wildlife to be held in public trust by the States, just as wildlife had been held in trust by the British Parliament and crown, there has been social, political and legal tension between private property rights and access to the “public’s” wildlife.  One of the present major conflicts in this policy area is between landowners and public hunters in Montana.  The conflict involves the large elk herds in Montana, which have grown dramatically over the past decade.  The landowners and their associated outfitters seek to maximize business profit by restricting bull elk hunting access to only paying customers, typically non-residents.  The resident hunters who choose not to pay (or are unable to pay) the trespass fee want increased access to “their” elk, held in trust by the state of Montana.  A citizen’s group formed in Ennis, Montana, worked on compromise elk hunting regulations designed to solve many if not most of the contentious issues associated with the conflict.  The public process used to design the new regulations is presented. 
INTRODUCTION (BASED ON BEAN AND ROWLAND [2])  
In the Martin vs. Waddell decision of 1842, Chief Justice Taney, referring to the Magna Carte, observed the King could NOT grant ownership of animals and fish to England’s land owners, but must instead hold them in public trust.  Justice Taney declared this public trust was taken from the King and was transferred to the States.  It was adjudicated animals belong to no one but are similar to the air and the oceans, and when Americans successfully fought the British for their independence, the King’s obligation to hold wildlife in public trust was transferred to the newly created States.  Taney declared, “When the people of New Jersey took possession of the reins of government, and took into their own hands the powers of sovereignty, the prerogatives and realities which before belonged either to the crown or the parliament, became immediately and rightfully vested in the state” [3].  The concept that wildlife belongs to everyone has never been seriously questioned in legal decisions.

Although large land owners in Montana understand that game animals are not theirs to own, they clearly understand they have the right to forbid trespass to nonpaying hunters, typically Montana residents.  By restricting access through the exercising of their private property rights, they can create a profitable business opportunity by allowing hunters willing to pay the many of thousands of dollar fees to trespass and hunt.  Typically hunters willing to pay large trespass fees are nonresident hunters.  In conflict with this exercise of private property rights are the resident hunters who choose not to pay the trespass fee or who cannot afford to pay the fee and claim it is “their” elk and they should have the right to hunt them even if their right to hunt trumps the private property right to forbid trespass.  
This tension between private property owners trying to maximize their income from nonresident hunters has had unforeseen and profound impacts on the biology of the elk herds.  Specifically the number and proportion of cow elk in the herds in the Madison River Valley near Yellowstone National Park have grown beyond objectives.  The increased elk herd sizes are caused by these variables:
· Nonresident paying clients want to harvest large bull elk.  They are not willing to pay thousands of dollars for small bulls or cow elk.

· The elk have learned to stay on private ranches where they are not hunted at all or the hunting pressure is light as compared to ranches that allow resident public hunting at no charge or on public land with public access.

· Ranches that have outfitting businesses catering to mostly nonresident clients want cow elk harvested, but do not want resident hunters to interfere with their clients’ bull elk hunts and/or run the elk off their ranch, so the cow elk harvest remains minimal.

Consequently, Montana’s Fish, Wildlife and Parks initiated a cow-elk only season for the fall of 2010.  No hunters would be allowed to hunt bull elk in the Madison valley.  Elk outfitters and their associated land owners saw this as a major threat to their businesses.  This aggressive action by FW&Ps motivated the top executive decisions makers (typically the owner) of the primary large ranches to come to the bargaining table.  During the summer and fall of 2009, the Madison Valley Wildlife Group was formed and the primary executive decision makers attended the meetings.  A private, professional facilitator paid with hunter generated tax (license) fees and a generous donations from the Southwest Montana Chapter of Safari Club International was hired to facilitate the meetings.  It became abundantly clear to all the stakeholders (landowners, outfitters, resident hunters, nonresident hunters and even amenity landowners) that it was imperative they begin a process to develop new hunting regulations that would increase cow elk harvests.  

Over the course of four months, there were five, day-long, mediator-facilitated meetings.  Around 30 stakeholders attended the meetings and an agreement was created.  A major part of the agreement is the provision to extend the elk season from five weeks to nine weeks.  The longer season will allow the outfitters to service their nonresident paying clients and still provide cow elk hunting opportunities on private property to democratically picked resident hunters.  The author attended all of the public meetings and played a major role in discussing and writing the new elk hunting regulations.

Montana was the first state to begin a Block Management Program that provides incentives (cash) to landowners to allow free public hunting opportunities.  The author was instrumental in setting up the original Block Management program in Montana.  Unfortunately, the economic incentives under the Block Management Program were not large enough to persuade Madison Valley Ranches to give up part or all of their nonresident paying clients and switch to more public hunters to harvest more cow elk.  The market set the price of bull elk hunting too high, the Department could not compete on a dollar to dollar basis.

The guiding objectives for the new regulations were discussed during the first few meetings.  The general guiding principles based on the balance between private property rights and the public trust doctrine were:

· The number of cow elk harvested must be increased to meet objectives.

· The majority of this harvest must be done by resident, nonpaying hunters.

· The resident hunters granted permission to trespass must be picked by a fair democratic system and cannot simply be friends and acquaintances of the landowners.

· The potential negative impact on outfitters’ income should be minimized as much as possible.

Based on these guiding principles, the Madison Valley Wildlife Group met for four months to produce the following new regulations managing the elk hunting:

1. A private service provider based in Ennis will be the primary contact point for hunters to call to get permission to access private land to hunt cow elk.  The land owners or their agents will let this service know when they can accommodate public hunters.  The private service will be paid by the landowners.  

2. At least one half of the hunters allowed to hunt on each of the private ranches will be democratically picked by service provider.  The land owners can arrange among their friends and acquaintances for the other half of the hunters.

3. At least 1500 cow elk will be harvested during the 2009 season.
4. The cow only plan for 2010 would be dropped.

DISCUSSION
These new regulations were used on an experimental basis during the 2009 hunting season.  Both sides viewed this as an important, significant experiment to provide for the health of the elk herd we all value and fit the Madison Valley’s elk management program into a human cultural context that makes sense and is balanced. 
This experiment in wildlife management was a credit to Montanan’s willingness to be respectful neighbors and to the recognition that wildlife is valued, in one way or another, by all constituencies.  Stakeholders with much to lose and gain were willing to come together on a monthly basis with the help of a professional facilitator and respectfully discuss the art and practice of balancing their private property rights with their State’s charge of holding wildlife in trust for her citizens.  A key component was the agreement among ALL of the valley’s landowners to allow some reasonable public access to hunt elk.

It was of extreme interest to professional wildlife managers, landowners, outfitters, hunters, wildlife advocates, economists, business professors and politicians how this experiment turned out.  There are many other areas of the State with elk herds above objective.  It was anticipated the Madison Valley Wildlife Group would be used as a model for creative solutions to the inherent tension between private property rights and the public trust doctrine.
So far the experiment appears to be working.  The cow elk harvest will likely meet the 1500 objective for the 2009 season.  It will be of interest to see if the program works in subsequent years.
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