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Abstract
This case examines an alleged incident of tampering with a drug test sample in an athlete’s place of work; a governing body’s attempts to suspend the athlete; and the athlete’s use of the judicial process to continue their employment.  The case spans the incident following a horse race in 2005, and the involvement of key stakeholders in a protracted legal process over a period of nearly four years. It can be used to explore issues of risk and media management in professional sports bodies, and the ethical and moral behavior of individual athletes, sports club managers and boards of directors. 
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The Incident: The Emergence of a cropp circle
It was 11am Saturday May 7 2005, and Lisa Cropp had just arrived at the Te Rapa racecourse, near the city of Hamilton, in the Waikato province of New Zealand (NZ).  She went straight to the female jockey room, feeling that she “had a period coming on”, but was summonsed for routine drug testing by racecourse inspector Brian McKenzie [
].  With McKenzie standing at the door, Cropp took several minutes before she left the building escorted by McKenzie to the drug testing area.  Some of this time, she spent searching for a tampon amongst her various bags; answering a telephone call from a race horse owner she would be riding for later in the day; and then attending to her personal needs; having decided to avoid use of the toilets which she claimed were in line of sight of the inspector.  
At the testing station, Cropp was unable to provide a sufficient volume of urine sample, but agreed to come back later in the day.  She claimed the nurse collecting the sample told her that would be fine [
].  By the time she returned, Cropp had already ridden three races and had a winning ride in a 2-year-old race on the galloper Darci Brahma.  She then provided a sample to the drug testing nurse’s seeming satisfaction [
].
Cropp was later found to have tested positive for the presence of amphetamine and methamphetamine (the active ingredients in P) at almost thirty times the legal level of 300 nanogrammes per ml [
].  She was charged with two breaches of the Rules of Racing “prohibiting any controlled drug from being present in a jockey's system”, and then called before the New Zealand Thoroughbred Racing’s (NZTR) independent Judicial Control Authority (the JCA) [
].  She was charged with riding with methamphetamine in her system or, alternatively, that her sample contained methamphetamine.  In NZ, methamphetamine is a Class A drug which can attract a jail sentences for manufacture or supply.  It is banned by racing authorities for reasons of safety, rather than performance enhancement, and it is generally banned in sports for contributing to performance enhancement, relating to increased stamina, aggression and, important for jockeys, concentration while suppressing appetite.

winners’ circle - Lisa Cropp – champion jockey in a man’s world
Lisa Cropp, born in October 1972, grew up in a racing family in Cambridge, the heart of the Waikato province’s thoroughbred and racing industry.  Her father, Ron, was a well known trainer of jumpers and steeplechasers, and her passion for horses led to her to being a successful pony club rider and show jumper before beginning a four-year riding apprenticeship with her father in 1987.  An early achiever, she won her first race within a week of starting her apprenticeship, and was NZ’s leading apprentice first, in 1989, whilst still a sixteen year-old, and again, in 1990.

Lisa Cropp was the first foreign and first female jockey to be licensed to ride in Japan in 1994 [
].  She then had successful periods riding in Sydney Australia, the US, England, and Mauritius, returning for another four year stint in Asia - Singapore, Malaysia and Hong Kong, before breaking her neck in Macau in 2001, enjoying the “fast, dirt racing” that she loved [
].  Back in New Zealand, having ridden about 500 winners overseas, having married and divorced, and now caring for her young daughter as a solo mother, she embarked on a slow and painful road to recovery.  Not able to forsake the racing industry, but neither being able to ride, she took out a horse-trainers’ licence.  She trained her first winner at Wellington’s Trentham racecourse in 2004, with a horse that had previously been owned by her late sister, Vicki.

As she regained her strength and fitness, and following medical clearance, Lisa resumed the saddle, initially in training, and then made a winning comeback in her first ride on July 7 2004 at the Pukekohe race meeting.  By the end of the 2005 season, she had completed 1261 races, with 197 wins – enough to make her the first woman to win the NZ Jockey’s Premiership, doing so with a record number of mounts and record appearances in the Winners’ Circle.
July 2005: 
Jockey Premiership
 - 197 winners

$1.9 m prize-money.
July 2006: 
Jockey Premiership
 - 146 winners

$2.1 m prize-money
July 2007:  
Jockey Premiership
 - 146 winners

$2.9 m prize-money.
July 2008:  
Runner-up

 - 116 winners

$2.4 m prize money. 

Her determination has been remarked upon by many in the industry.  In Australia, her ability to ride at 46kg, dropping weight “the right way”, staying “strong and focused” whilst on a strict seven-day diet of “sashimi, rice, fruit, sashimi, silverbeet, broccoli, sashimi ... etc” is seen to reflect her professionalism [
].

She has been referred to as
 “... one of the great jockeys of the world ... She has set benchmarks that may never be broken, by either male or female jockeys who follow in her footsteps. As a globetrotting pioneer for her gender all over the world, Lisa Cropp’s achievements have given young female jockeys, or indeed young females in general from all continents and walks of life, a role model to aspire to” [
].
Student Discussion Questions 

General

List and describe the main stakeholders in this case.  Describe their roles in the affair.

Media and Risk Management

The Initial Test Result
1(a)
It is the press conference following notification of Cropp’s positive test for methamphetamine.

As spokesperson for the NZTR, what would you say?

1(b)
State how such a response would sit within a Media, Public Relations and Communications Plan?

1(c)
How would such a plan be constructed in anticipation of an incident like this?
Legal Circle
At the Judicial Control Authority hearing in August 2005, and following the prosecution case led by Crown Solicitor Simon Moore, Cropp’s legal team challenged the legality of the “Rules”, the ability for NZTR to conduct tests at random, and called for a judicial review to be undertaken in the High Court, which request was accepted.  
The relevant High Court decision dismissed the challenge, and reached a judgement  that “the purpose of the Rules was to ensure race day safety and that drug testing was an appropriate way for NZTR to achieve this purpose” by providing some degree of deterrence.  In doing so, horse racing was deemed to be a “safety-sensitive activity” where a lapse in concentration, poor judgment or impairment could lead to a serious or fatal accident.” [
].

An appeal to the Supreme Court followed.  The subsequent Supreme Court judgement also stated that "for a jockey who contemplates using drugs, the degree of randomness affects the degree of the risk of being detected, and therefore the effectiveness of the deterrent".  The Court also formed the view that random testing, before and after racing, was necessary because (i) those who took drugs before race day could otherwise go undetected perhaps “until there was an accident”, and because (ii) it signalled an intolerance to drug taking at any time [2].  
Cropp had initially appealed the legality of her failed drug test, and argued it infringed her human right to “bodily privacy and integrity” [
].  The Supreme Court decided that the rule requiring random tests was a reasonable limit on a person's expectation of privacy and bodily integrity.  
Such a judgement mirrors the stance of the French government, who, for example, exhibit strict control over professional cyclists, professional cycling teams and their life-styles.  The use of performance-enhancing drugs by riders is illegal, and cyclists living, training or riding in France, have been arrested, charged and imprisoned for drug abuse.  French law allows a urine or blood samples to be taken from any rider, at any time, with investigators having the right to search team hotels and private residences with minimal evidence of cause [
].
Chronology

May 7th 2005: 

Cropp selected for random drug test. 
 


Positive Urine Sample: Methamphetamine 100 times above trigger level. 
 


Cropp denies taking the drug.

February 2007:

NZTRacing independent Judicial Control Authority hearing




Cropp’s lawyers seek a judicial review to determine lawfulness of drug test

March 27th 2007: 
High Court dismisses Cropp’s case against the Judicial Control Authority
September 27th 2007: 
Court of Appeal upholds High Court decision

October 2007: 

Supreme Court grants Cropp leave to appeal

February 21st 008:
Supreme Court excuses Chief Justice Sian Elias to stand down

June 17th 2008:

Supreme Court dismisses Cropp appeal

October 8th 2008
JCA Hearing recommences

October 9th 2008
JCA Hearing adjourned

November 10th 2008
JCA Hearing recommences

So, following successive appeals to the High Court, the Court of Appeal, and the Supreme Court, Cropp had exhausted all avenues of legal appeal against the legality of the NZTR’s Rules and its ability to bring charges – and the case was referred back to the JCA.
Chief Racecourse Inspector, John McKenzie, reacted by stating:

"It is pleasing from an administrative point of view in racing that all levels of the courts of New Zealand have upheld the rules of racing, its processes and protocols." 

On the Wednesday, October 9th that the JCA hearing recommenced, whilst, on the one hand, Cropp emphatically denied taking methamphetamine, on the other hand, her defence lawyers focused on discrediting the testing procedures, and specific issues related to circumstances surrounding the taking of the sample from Cropp, its handling and its splitting or not, and the competence or qualifications of the testing nurse.  The following day, Cropp’s new lead lawyer, Anthony Shaw led an inspection of the testing station at Te Rapa, having failed to gain access on a normal race day the previous Friday.  
Shaw’s stance had centred on the point of “having rules and procedures and standards if they are not followed scrupulously and brushed aside?”  He said that “... errors and omissions go to the heart of the testing of Lisa Cropp's sample and the ensuing result."  Of course, under those same rules Cropp could be suspended for up to 12 months and/or fined up to $10,000.  To date, the Supreme Court had already ordered Cropp to pay $15k in costs, in unanimously dismissing her appeal. 

Following the visit to Te Rapa and to the testing area described as “disgusting and filthy” by Cropp and her lawyers [
], the October 2008 JCA Hearing was adjourned again until November so that the JCA members, Geoff Hall and Phil Welch, could consider the new information obtained.  It was in these “filthy” conditions that Cropp had claimed that her test had been contaminated by a hair, a piece of straw, which may have come from her stockings when she pulled them down, and possibly a bandaged finger that she had put into the sample pottle [
] [
].  Cropp had said she spotted “a hair in the pottle of urine” and was attempting to “flick it out” when the nurse said “don’t do that”.  Cropp had drawn the nurse’s attention to other “bits” in the urine, and said that the straw could have come from her stockings.  Cropp also claimed that the nurse had said that whilst the sample provided was not enough to split (for A and B testing), that it should be “all right”![
].
Cropp’s circle
Cropp was well connected throughout NZ society through her ability as a jockey.  For example, Cropp had ridden horses for Chief Justice, Sian Ellis, who by quirk of the appointment system had needed to disqualify herself from sitting on the Supreme Court bench when faced with Cropp’s appeal.  Cropp’s defence lawyer throughout the three and a half year’s of legal activity, leading Auckland criminal lawyer Barry Hart, was also a racehorse owner and had employed Lisa Cropp to ride his horses on numerous occasions.  However, he withdrew from the case at the time just before it went back to the JCA in October 2008, to be replaced by colleague Anthony Shaw.
Despite being widely-regarded as a successful dual-career trainer and jockey, the clouds of alleged positive drug tests still surround her [
], despite her successes [
].  For example, the Hon Trevor Mallard, Minister for Sport and Recreation, made explicit reference in parliamentary discussion to the Cropp case.  He stated that:

“... we need to get some consistency around our testing and our rules, and around the regulations and the courage of enforcement, because it is becoming very clear that a very senior person in the racing industry has been cheating. She has been achieving records when she has been cheating, and the authorities have been unable to deal with her. It is absolutely unfair that New Zealand records are broken by someone who, at the time, was using methamphetamine. That is wrong, and it has to stop” [
].
In 2006 and 2007, Lisa Cropp had repeated her success in winning the Jockey’s Premiership ... but did so, not under the trying circumstances of recovering from a broken neck, but under the pressure of continual media scrutiny arising from the ongoing judicial processes relating to the alleged positive urine test for methamphetamine use.  Under NZTR rules, a guilty verdict could lead to punishment of up to one year’s suspension from racing and/or a $10k fine.

During the three and a half years before the case returned to the JCA for final resolution, Cropp maintained a high media profile. She raced in NZ, Australia and Asia, and was so active that she set a new record for the number of winning rides in a NZ season, and won the NZ jockey premiership three times.  She had more than 3,500 rides for 450 winners for prize-winning stakes of nearly $8m.  
July 2005: 
Jockey Premiership
 - 197 winners

$1.9 m prize-money.
July 2006: 
Jockey Premiership
 - 146 winners

$2.1 m prize-money
July 2007:  
Jockey Premiership
 - 146 winners

$2.9 m prize-money.
July 2008:  
Runner-up

 - 116 winners

$2.4 m prize money. 

Receiving 5 per cent of prize money, plus approximately $100 riding fee for each of her 3,500 rides, Cropp’s gross racing-related earnings would approach $900k.  Riding in the sunshine, whilst under a cloud, staying in the saddle had been lucrative for Cropp! [
]
Student Discussion Questions 
General

List and describe the main stakeholders in this case.  Describe their roles in the affair.

The JCA Hearing – August 2005
2(a)
How would you explain the NZTR’s inability or unwillingness to suspend Cropp pending the completion of the hearing?

2(b)
At the first JCA hearing in August 2005, three months after the drug test, Cropp has questioned the legality of the JCA’s jurisdiction, sought a suspension of the judicial hearing, and continued to race with the support of the racehorse-owning fraternity.


As spokesperson for the NZTR, what would you say in answer to claims that Cropp’s continued work is damaging the reputation, or embarrassing the racing industry?

2(c)
Reflect on the fact that you would not know that the case would still be ongoing three years later.


What should the NZTR have done, if it had a sense that the casee would still be ongoing three years later.

Moral Governance and Ethical Behaviour

3(a)
As NZTR Chief Executive, what action should the NZTR take to prevent similar crises happening?
3(b)
As NZTR Chief Executive, what action should the NZTR take to develop a risk management plan
3(c)
Should the governing body have been pro-active and sought to suspend Cropp anyway? ... and then await her legal action?

3(d) 
Should the governing body intervene – and demand that continued employment as a jockey be denied to those whose alleged unacceptable behaviour may have brought the sport into disrepute?
Epilogue and Appendices

The Judicial Control Authority Hearing
The Judicial Control Authority reconvened on November 10th 2008.  The decision of the JCA is awaited.
A Teaching Guide is available from the author on request.
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